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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anended (33
U S C 8901, et seq.), herein referred to as the "Act." The
heari ng was held on Decenber 15, 1999 in Portland, Mii ne, at which
time all parties were given the opportunity to present evidence and
oral argunents. Post-hearing briefs were not requested herein.
The following references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Admnistrative
Law Judge, CX for a Caimant's exhibit, DX for a Director's exhibit
and RX for an exhibit offered by the Enployer/Carrier. Thi s
deci sion i s being rendered after having given full consideration to
the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing Date

RX 1 Attorney van Antwerp’'s letter 12/ 27/ 99

RX 2 Novenber 30, 1999 Deposition 12/ 27/ 99
Testinmony of Dr. Tinothy Howe

CX 18 Attorney Higbee's letter filing 01/ 26/ 00
his fee petition

RX 3 Attorney van Antwerp’s 02/ 04/ 00
comment s t hereon

CX 19 Attorney Hi gbee’s response 02/ 11/ 00
thereto

The record was closed on February 11, 2000, as no further
docunents were fil ed.

Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. Caimant alleges that her husband suffered an injury on
Decenber 1, 1998 in the course and scope of his enploynent.

4. Caimant gave t he Enpl oyer notice of her husband’' s al | eged
injury in a tinely fashion.



5. Caimant filed tinely clains for conpensation and the
Enpl oyer filed tinely notices of controversion.

6. The parties attended an informal conference on June 16,
1999.

7. The applicable average weekly wage is $435.88, the
Nat i onal Average Wekly Wage as of the dates of injury.

8. The Enployer and its Carriers have paid no benefits
her ei n.

9. Comrerci al Uni on Conpani es provided coverage under the
Longshore Act from January 1, 1963 through February 28, 1981.
Li berty Mutual | nsurance Conpany provi ded such coverage from March
1, 1981 through August 31, 1986 and Birm ngham Fire |nsurance
Conpany provided such coverage from Septenber 1, 1986 through
August 31, 1988, at which tine the Enpl oyer becane a self-insurer
under the Act and such status continued until the time of the
heari ng on Decenber 15, 1999. (TR 5-6)

The unresol ved issues in this proceeding are:

1. Wiet her Decedent’s pul nonary conditionis causally rel ated
to his maritinme enpl oynent.

2. If so, the date of injury and the nature and extent of his
di sability.

3. The date of maxi mum nmedi cal i nprovenent.

4. Entitlenent to interest on unpaid conpensation benefits,
as well as paynent of certain nedical expenses.

5. The applicability of Section 8(f) of the Act.
Summary of the Evidence

John C. Burgess, Jr. ("Decedent" herein), who was born on
February 25, 1933 and who had a high school education and whose
enpl oynment history consisted primarily of manual |abor, began
wor ki ng on Cctober 26, 1951 as a probational worker at the Bath,
Mai ne shi pyard of the Bath Iron Wrks Corporation (“Enployer”), a
maritime facility adjacent to the navigable waters of the Kennebec
Ri ver where the Enpl oyer builds, repairs and overhaul s vessels. He
was initially assigned to Departnent 25 (Carpentry) but in March of
1952 he was transferred to Departnent 15 (pipefitting) where he
first worked as an apprentice and then as a pipefitter. He
voluntarily left the shipyard on March 13, 1953 to serve in the
US Arny. He was honorably discharged on March 25, 1955 and he
returned to work at the shipyard as a pipefitter on March 30, 1955.
He was | ai d-of f on Novenber 2, 1956 and he went to work as a rodman
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at a conpany in Topsham Maine, working there until January of
1957, at which tine he was recalled to work at the shipyard. Wth
t he exception of a short layoff in 1973 he continued to work at the
shipyard until May 1995, at which tinme he retired at age 62. (CX
15, CX 14)

Decedent, who was not exposed to asbestos while serving in the
mlitary or during any of his other enpl oynent, was exposed to and
i nhal ed asbestos dust and fibers at the Enpl oyer’s shipyard “while
working in the machinery spaces al ongsi de pi pecoverers, cleaners
and ot her trades who handl ed, cut, renoved, applied and cl eaned up
asbestos insulating materials and debris in the work area.
(Decedent) al so worked within boiler roons around pi pecoverers who
i nsul at ed pi pi ng, machi nery and tanks. Because these conpartnents
(of the vessels) were confined and poorly ventilated, the asbestos
dust and fibers released from handling and working with the
materials flew about in the air and he “could not help but inhale
them as they floated through the work environnent.” Decedent
directly worked with asbestos during “conversion projects” at the
shi pyard as he “was required to renove asbestos pipe insulation to
allow (him to get to the piping where (he) was to perform (his)
duties.” The cutting and renpoval of the asbestos caused asbestos
dust and fibers to float around the anbient air of the work
envi ronnent and he inhaled that dust and fibers while performng
his duties. He did not wear any respirator or any other type of
protective breathing device, nor was he provi ded any such devi ce by
t he Enpl oyer. He continued to be exposed to asbestos until the
m d-1970s, at which tine he was transferred to work in the
pi pefitting shop where he perfornmed assenbly work. (CX 15)

Donal d L. Hutchins, a co-worker of the Decedent, worked at the
Enpl oyer’s shipyard from 1964 to 1989 as a pipefitter and he
“worked in the machinery spaces nostly” on board the vessels
approximately eighty (80% percent of his work day until he was
transferred to office work in 1989. M. Hutchins was exposed to
and inhaled asbestos dust and fibers as he worked in close
proximty to pipe coverers who were cutting and appl yi ng asbest os
as insulation in the machinery spaces, fire roons and the engine
r oons. The ventilation in the conpartnents was “(n)ot good.”
According to M. Hutchins, the Enpl oyer stopped using asbestos in
1975 *“as far as covering pipes,” and he also did not use a
respirator while performng his duties as a pipefitter. He and
Decedent wor ked together at the shipyard, often “in the sane crew,”
M. Hutchins estimting that Decedent al so spent about ei ghty (80%
percent of his work shift on the boats. M. Hutchins corroborated
Decedent’s affidavit that he (Decedent) was exposed to and i nhal ed
asbestos dust and fibers while working at the shipyard and that
neither wore respirators or any other breathing device while

performng their pipefitting duties. He began working wth
Decedent sonetinme in 1964 and he knew him only as “a fellow
enpl oyee.” He and Decedent both worked on conversion projects

where an already conm ssioned vessel returns to the shipyard for
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overhaul or refurbishing to neet then current U S.  Navy
speci fications. M. Hutchins had been told that the insulating
materi al being used at the shipyard until 1975 was asbestos. He
was transferred to an office environnment in July or August of 1989.
(CX 17 at 153-166)

The parties deposed Wlliam A Lowell, Il, on Novenber 19

1999 (EX 16) and M. Lowell, who worked at the shipyard in various
supervi sory positions from 1962 to 1995 and who is very famliar
wi th the Enpl oyer’s use of asbestos at the shipyard, testified that
Decedent “was a veteran of Bath Iron Wrks,” “predated him (M.
Lowell) by a significant anount of time” and “worked in the pipe
shop all the while that (he) knew (Decedent) from1962 to 1995" and
both “retired (at) about the same tinme” in 1995, actually within
one nonth of each other. M. Lowell further testified that
asbestos was used at the shipyard in new construction from 1962
until the fall of 1973, at which tinme “Oaens Corning canme out with
an asbestos-free calciumsilicone pipe covering,” and beginning in
1974 the Enpl oyer used “asbestos-free pipe covering” on new ship
construction. M. Lowell reviewed Decedent’s affidavit (CX 15) and
he agreed that Decedent was exposed to asbestos during the 1950s,
1960s and until the m d-1970s and that Decedent was not exposed to
asbestos in the pipe shop thereafter because “no pipe covering
activity . . . takes place in the pipe shop,” and “in the m d-70s
on, there really wouldn’t have been any packing materials in the
pi pe shop.” (EX 16 at 3-9)

According to M. Lowell, the Enployer’s first conversion was
in 1968 on the USS HARRY YARNELL, (Deposition Exhibit 3 to EX 16),
and the |ast conversion at the shipyard involving the renoval of
asbestos was in 1972 on the USS HALSEY, after which tine period the
“conversion work was done in Portland” at the Enpl oyer’s so-called
Portland facility, also a maritinme facility adjacent to the
navi gabl e waters of Casco Bay and the Atlantic OCcean. M. Lowell
opi ned that Decedent would have been | ast exposed to asbestos in
1974. (EX 16 at 9-20)

As noted, Decedent retired on April 30, 1995 (CX 14 at 99) and
hi s nedi cal problens, as reported by Dr. Tinothy R Howe on May 14,
1997, included DID (degenerative joint disease) of the left hip,
hypertensi on and Crohn’s di sease. Decreased breath sounds were
reported on Cctober 29, 1997 and the doctor’s inpression was
“chroni c obstructive pul nonary di sease” (COPD). Pul nonary function
studies were ordered and these “denonstrated rather severe
obstructive lung disease,” and, as of Novenber 26, 1997, the
doctor’s inpression included, inter alia, COPD wth marked
restrictive conmponent” and “no significant inprovenent post
bronchodi | ator.” Decedent’s breathing problens worsened and
addi tional diagnostic tests |led Dr. Howe, as of Novenber 17, 1998
to add asbestosis to Decedent’s nultiple diagnoses. Dr. Howe
recommended annual physical exam nations to nonitor the asbestosis.
“Mar kedly decreased breath sounds” were reported on January 20,
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1999

and “increased SOB” was reported on March 2, 1999.

“Congestive failure” and “COPD’ were reported also at that tine.
Dr. Howe prescribed Lasix and Zestril and continued the Azul fidine
and Metroni dazol e and Conbi vent inhaler. (CX 10)

Dr. Howe referred Decedent to Dr. Paul La Prad for a pul nonary

evaluation and Dr. La Prad exam ned Decedent at the Parkview
Hospital on March 24, 1999 and the doctor states as follows in his
report (CX 11 at 24):

| DENTI FI CATION: M. John Burgess is a 66-year-old nal e,
former snoker, Bath Iron Works pipefitter whois admtted
one day ago conplaining of a three-week history of
progressi ve dyspnea.

Pul monary/critical care nedicine consultation has been

requested for evaluation and treatnent of respiratory

failure.

| MPRESSI ON:

1) Acute/chronic respiratory failure-arterial blood gas
obtained on 50% Fi O2 reveals a pHof 7.34, PCOQ2 49 torr,
PO2 62 torr and estimated bicarbonate of 27.

2) Chronic obstructive airway disease.

3) Asbestosis.

4) Asbestos rel ated pl eural disease.

5) Kyphoscoli osi s.

6) Severe pul nonary hypertensi on approachi ng system c
| evel .

7) History of Crohn’s disease.

8) Elevated erythrocyte sedinentation rate.

9) Macrocytosis, MV 103.5.

The acute exacerbation my be a consequence of
generalized progression of the above nentioned
abnormalities, as well as superinposed acute infection.

Dr. La Prad ordered diagnostic tests and, after review ng

these tests and the results of the physical exam nation, concluded
as follows (CX 11 at 19):

FI NAL DI AGNCSES:



1) Right | ower | obe pneunonia.
2) Chronic obstructive pul nonary di sease wi t h asbest osi s.

3) Congestive heart failure, right-sided, secondary to
severe pul nonary hypertension.

CONSULTATIONS: R Scott Schafer, MD., Cardiology. Paul
LaPrad, M D., Pul nonol ogy.

H STORY: John Burgess is a 66-year-old gentleman, who
presented to the hospital with marked shortness of

breath, diaphoresis, sweatiness and fever. He was
admtted to Intensive Care Unit Dbecause of marked
hypoxi a.

PAST MEDI CAL HI STORY

| LLNESSES: Chronic obstructive pul nonary di sease, severe
scoliosis, degenerative joint disease. U cerative
colitis.

SURGERIES: Status post-left hip replacenent, carpal
tunnel release on the left...

Decedent’s condition rapidly deteriorated and he passed away
on May 9, 1999 and Dr. Howe has certified as the i mredi ate cause of
death “pulnonary hypertension” due to or as a consequence of
“pul nonary fibrosis” and “asbestosis.” (CX 6 at 10)

An aut opsy was perforned and Dr. Douglas A Pohl, MDD, Ph.D.,
concludes as follows in his June 1, 1999 Pat hol ogy Report (CX 12 at
53):

Cinical Sunmary:

The decedent was a 66-year-old man who presented to
medi cal attention with progressive shortness of breath.
He was evaluated by Dr. Howe in Decenber, 1998 and felt
to have asbestosis. M. Burgess had worked for Bath Iron
Works for many years with exposure to asbestos. He had
al so been a snoker, quitting in 1983. He was recently
admtted to Parkview Hospital on March 23, 1999 after
devel oping a |ower |obe pneunonia. M. Burgess was
treated with IV antibiotics, oxygen and ot her supportive
measures. He was eventual |y di scharged fromthe hospital
on March 30, 1999. Hs condition continued to
deteriorate and he expired on May 9, 1999. Perm ssion
for autopsy was granted by the wife of the decedent,
Dor ot hy Bur gess.

Fi nal Aut opsy Di agnosi s:



Pul nonary asbestosi s

Extensive bilateral <calcific pleural plaque disease
(H story of asbestos exposure)

Pul nonary edema, severe

Pl eural effusions, (left - 1500 cc., right = 500cc.)
Anasar ca

Status post left hip surgery

Qoesity

Edent ul ous

Dr. Pohl sent the followng letter to Decedent’s attorney on
June 7, 1999 (CX 12 at 56):

| thought I'd wite to sumari ze the results of the
aut opsy exam nation that | perfornmed on M. John Burgess

on My 10, 1999. This exam nation revealed severe
bilateral pleural plague disease indicative of past
asbest os exposure. |In addition, exam nation of the |ung

parenchyma showed advanced pul nonary asbestosis wth
associ at ed pul nonary edema and general i zed anasarca. M.
Burgess’ pul nonary asbestosis was clearly the cause of
hi s deat h.

It is my understanding that M. Burgess worked at
the Bath I ron Wrks and was regul arly exposed t o asbest os
over a period of years. In light of the autopsy
findings, it is nmy opinion that M. Burgess’ work at the
Bath Iron Wrks caused his pul nonary asbestosis and
therefore was responsible for his recent dem se.

Dr. Howe, Board-CertifiedinlInternal Medicine, reiterated his
opinions at his Novenber 30, 1999 deposition (RX 2), and his
opinions wthstood intense cross-examnation by Respondents’
att or neys.

John C. Burgess, Jr. (“Decedent’), a wi dower, married Dorothy
L. Mlrvin (“Caimant”) on February 14, 1981 (CX 3-CX 5) and she
was living with and was dependent upon Decedent at the tinme of his
death on May 9, 1999. (CX 6 at 10) Cdainmant testified that
Decedent snoked about 1 % packs per day, that he began that habit
at age 14-15 (EX 10), that they had known each other since high
school, that he was still smoking at the time of their 1981
marriage and that he and she stopped snmoking in July of 1983
shortly after experiencing an esophageal spasm after drinking a
carbonat ed beverage, Decedent believing the spasm to be a heart
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attack. (TR 22-29; CX 16) Funeral expenses exceeded $3, 000. 00
(CX 7 at 11)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Quiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethl ehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and his
enpl oynent activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cir. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has held that
“[a] prima facie ‘claimfor conpensation,’” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers' Conpensation Progranms, U S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, "the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
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Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimnt has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
|f the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986) .

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F. 2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptonms, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom
Gardner v. Director, OANCP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). If enployer presents "specific and conprehensive" evidence
sufficient to sever the connection between claimant's harmand his
enpl oynent, the presunption no |onger controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).
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The Board has held that credible conplaints of subjective
synptons and pain can be sufficient to establish the el enment of
physi cal harm necessary for a prim facie case for Section 20(a)
i nvocation. See Sylvester v. Bethlehem Steel Corp., 14 BRBS 234,
236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cr. 1982)
Moreover, | may properly rely on Caimant's statenents to establish
that her husband experienced a work-related harm and as it is
undi sputed that a work accident occurred which could have caused
the harm the Section 20(a) presunption is invoked in this case.
See, e.g., Sinclair v. United Food and Commerci al Wrkers, 23 BRBS
148, 151 (1989). Moreover, Enployer's general contention that the
cl ear weight of the record evidence establishes rebuttal of the
pre-presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer. 33
US C 8 920. Wat this requirenent neans is that the enployer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunption where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosi s causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Hol mes v. Universal Maritime Services Corp.
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29 BRBS 18 (1995). Prior to 1994, the “true doubt” rule governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5'" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. C. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Admnistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As t he Respondents di spute that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981), the burden shifts to Respondents to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate his
condi tion. See Peterson v. General Dynamcs Corp., 25 BRBS 71
(1991), aff’'d sub nom Insurance Conpany of North Anerica v. U. S.
Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992),
cert. denied, 507 U.S. 909, 113 S. . 1264 (1993); (Obert v. John
T. Cark and Son of Maryland, 23 BRBS 157 (1990); Samv. Loffl and
Brothers Co., 19 BRBS 228 (1987). The unequivocal testinony of a
physician that no relationship exists between an injury and a
claimant’ s enpl oynent is sufficient to rebut the presunption. See
Kier v. Bethl ehem Steel Corp., 16 BRBS 128 (1984). |[f an enpl oyer
subm ts substantial countervailing evidence to sever the connection
between the injury and the enploynent, the Section 20(a)
presunption no | onger controls and the issue of causation nust be
resolved on the whole body of proof. Stevens v. Tacona
Boat buil ding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence, may
pl ace greater weight on the opinions of the enployee’s treating
physi ci an as opposed to the opinion of an exam ning or consulting
physician. In this regard, see Pietrunti v. Drector, OACP, 119
F.3d 1035, 31 BRBS 84 (CRT)(2d Cir. 1997).

In the case sub judice, Claimnt alleges that the harmto her
husband’ s bodily franme, i.e., his asbestosis, resulted fromworking
conditions or resulted from his exposure to and inhalation of
asbestos at the Enpl oyer's shipyard. The Enployer and its Carriers
have introduced no evidence severing the connection between such
harm and Claimant's maritinme enploynent. Thus, d aimant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term"injury" means accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
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natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U. S Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cir. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. I ngalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynment-related injury need not be the
sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine I ndustries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mrant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, thereis no "injury" until the
accunmul ated effects of the harnful substance manifest thensel ves
and claimant becones aware, or in the exercise of reasonable
di I i gence or by reason of nedical advice shoul d have been aware, of
the rel ati onship between the enpl oynent, the di sease and the death
or disability. Travelers Insurance Co. v. Cardillo, 225 F.2d 137
(2d Gr. 1955), cert. denied, 350 U S 913 (1955). Thorud v.
Brady-Ham | ton Stevedore Conpany, et al., 18 BRBS 232 (1987);
Ceisler v. Colunbia Asbestos, Inc., 14 BRBS 794 (1981). Nor does
the Act require that the injury be traceable to a definite tine.
The fact that claimant's i njury occurred gradual |y over a period of
time as aresult of continuing exposure to conditions of enpl oynent
is no bar to a finding of an injury wthin the neaning of the Act.
Bath Iron Wrks Corp. v. Wiite, 584 F.2d 569 (1st Cr. 1978).

Thi s cl osed record concl usively establishes, and | so find and

conclude, that Decedent’s daily exposure to and inhalation of
asbestos dust and fibers as a maritine enpl oyee at the Enployer’s
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shipyard has resulted in the devel opnent of asbestosis, that the
date of injury is Novenber 19, 1998 on the basis of Decedent’s
arterial blood gas studies which denonstrated a severe restrictive
lung disease (CX 11 at 51), that Cainmant gave tinely notice of
Decedent’s injury and death in a tinmely fashion (CX 1, CX 2), that
t he Enpl oyer and its Carriers have consistently treated Decedent’s

pul monary problens as a personal illness and that Caimant tinely
filed for benefits on behal f of her deceased husband and on her own
claim In fact, the crucial issue is the nature and extent of

Decedent’s disability, an issue | shall now resol ve.
Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. GCr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
claimant's age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

The Board has held that an irreversible nmedical condition is
per manent per se. Drake v. Ceneral Dynamcs Corp., 11 BRBS 288
(1979). Asbestosis, in ny judgnent, is such a condition.

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the disease, and the death or
disability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th Cr.
1983); Hoey v. General Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anendnents to the Longshore Act apply in a new set of
rul es i n occupational di sease cases where the time of injury (i.e.,
becones mani fest) occurs after claimnt has retired. See Wods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985); 33 U.S.C. 88902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
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Section 2(10) not in terns of |oss of earning capacity, but rather
in ternms of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gat ed by t he Aneri can Medi cal Association. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairnent. See 33 U S.C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a permnent
partial inpairnment award based on a one hundred (100) percent
physi cal inpairnment. Donnell v. Bath Iron Wrks Corporation, 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nat i onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enployee. See 33 U S.C
8§910(c)(2)(B); Taddeo v. Bethl ehem Steel Corp., 22 BRBS 52 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Caimant nmay be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability my be entitled to
t ot al disability benefits although the awareness of the
relationship between disability and enploynent did not becone
mani fest until after the involuntary retirenment. |In such cases,
the average weekly wage is conputed under 33 U S. C. 8910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tinme of awareness. MacDonal d v. Bet hl ehem
Steel Corp., 18 BRBS 181, 183 and 184 (1986). Conpare LaFaille v.
General Dynam cs Corp., 18 BRBS 882 (1986), rev'd in relevant part
sub nom LaFaille v. Benefits Review Board, 884 F.2d 54, 22 BRBS
108 (CRT) (2d G r. 1989).

Thus, where disability comences on the date of involuntary
withdrawal from the workforce, claimant's average weekly wage
should reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B)

However, if the enployee retires due to a non-occupationa
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirenent provisions. In Whods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirenent provisions because the enpl oyee
retired due to disabling non-work-related heart disease prior to
the mani festation of work-rel ated asbestosi s.

In the case at bar, | find and concl ude that Decedent is a so-
called voluntary retiree under the Act because he retired on Apri
30, 1995 and because his pul nonary asbestosis was not diagnosed
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until Novenmber 19, 1998. As asbestosis, an irreversible nedical
condition, is permanent per se, Decedent is entitled to an award of
benefits for his one hundred (100% percent permanent parti al
i npai rment, begi nni ng on Novenber 19, 1998, based upon t he Nati onal
Average Wekly Wage as of that date, or $435. 88. Decedent’s
asbestosis can reasonably be rated at one hundred (100% percent
permanent partial inpairnment based on Donnell v. Bath Iron Wrks
Cor poration, 22 BRBS 136 (1989).

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anendnents to the Act, Section 9 provides
Death Benefits to certain survivors and dependents if a work-
related i njury causes an enpl oyee's death. This provision applies
w th respect to any death occurring after the enactnent date of the
Amendnent s, Septenber 28, 1984. 98 Stat. 1655. The provision that
Death Benefits are payable only for deaths due to enploynent
injuries is the same as in effect prior to the 1972 Amendnents.
The carrier at risk at the tine of decedent's injury, not at the
time of death, is responsible for paynent of Death Benefits. Spence
v. Termnal Shipping Co., 7 BRBS 128 (1977), aff'd sub nom
Pennsyl vani a National Miutual Casualty Insurance Co. v. Spence, 591
F.2d 985, 9 BRBS 714 (4th Cr. 1979), cert. denied, 444 U S. 963
(1975); Marshall v. Looney's Sheet Metal Shop, 10 BRBS 728 (1978),
aff'd sub nom Travelers Insurance Co. v. Marshall, 634 F.2d 843,
12 BRBS 922 (5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynamcs Corp., 12
BRBS 901 (1980). This Section 9 claim nust conply with Section
13. See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977). Section
9(a) provides for reasonabl e funeral expenses not exceedi ng $3, 000.
33 U S.CA 8909(a) (West 1986). Prior to the 1984 Anendnents,
t hi s amount was $1, 000. This subsection contenpl ates that paynment
is to be made to the person or business providing funeral services
or as reinbursenent for paynment for such services, and paynent is
limted to the actual expenses incurred up to $3,000. Claimant is
entitled to appropriate interest on funeral benefits untinely paid.
Adans v. Newport News Shipbuilding and Dry Dock Company, 22 BRBS
78, 84 (1989).

Section 9(b) which provides the fornmula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninum
benefits. Dunn v. Equitable Equipnment Co., 8 BRBS 18 (1978)
Lonbardo v. More-MCornmack Lines, Inc., 6 BRBS 361 (1977); G ay V.
Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a maxi nrum and
m ni mumdeat h benefit level. Prior to the 1972 Anendnents, Section
9(e) provided that in conputing Death Benefits, the average weekly

16



wage of Decedent could not be greater than $105 nor | ess than $27,
but total weekly conpensation could not exceed Decedent's weekly
wages. Under the 1972 Amendnents, Section 9(e) provided that in
conputing Death Benefits, Decedent's average weekly wage shall not
be I ess than the National Average Wekly WAge under Section 6(b),
but that the weekly death benefits shall not exceed decedent's
actual average weekly wage. See Dennis v. Detroit Harbor
Term nal s, 18 BRBS 250 (1986), aff'd sub nom Director, OACP v.
Detroit Harbor Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th
Cir. 1988); Dunn, supra; Lonbardo, supra; Gay, supra.

In Director, OANCP v. Rasnussen, 440 U S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Gr. 1978), aff'g sub
nom Rasmussen v. GEO Control, Inc., 1 BRBS 378 (1975), the Suprene
Court held that the maxi mum benefit |evel of Section 6(b)(1) did
not apply to Death Benefits, as the deletion of a maxinumlevel in
the 1972 Amendnent was not inadvertent. The Court affirmed an
award of $532 per week, two-thirds of the enployee's $798 average
weekl y wage.

However, the 1984 anmendnents have reinstated that maxi num
[imtation and Section 9(e) currently provides that average weekly
wage shall not be less than the National Average Wekly Wage, but
benefits may not exceed the |esser of the average weekly wage of
Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Caimant, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, conmencing on May 10, 1999,
the date after her husband' s death, based upon the National Average
Weekly Wage of $435.88 as of that date, pursuant to Section 9, as
| find and conclude that Decedent's death resulted from a
conbi nation of his work-rel ated pul nonary asbestosi s, his pul nonary
hypertension and his pulnonary fibrosis, which conditions were
first diagnosed and reported by Dr. Howe on Novenber 17, 1998. (CX
10 at 17 and 18) The Death Certificate certifies as the i medi ate
cause of death, pulnonary hypertension (CX 6) and Dr. Howe has
opi ned that Decedent's pulnonary condition was a factor in his

eventual dem se. (RX 2) Thus, | find and conclude that
Decedent's death resulted fromand was related to his work-rel ated
injury for which his estate wll be receiving permanent tota

disability benefits from Novenber 17, 1998 until his death on My
9, 1999.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
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anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on other grounds sub nom Newport News v. Director, OANCP, 594
F.2d 986 (4th Cr. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimnt whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to reflect
the yield on United States Treasury Bills . . " G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984) nodi fi ed on
reconsi deration, 17 BRBS 20 (1985). Secti on 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director.

The Benefits Review Board has held that the enpl oyer nust pay
appropriate interest on untinely paid funeral benefits as funeral
expenses are "conpensation" under the Act. Adans v. Newport News
Shi pbui | di ng, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted the entitlenment to benefits by
Decedent and the d aimant. (EX 3, EX 7) Ranmpbs v. Universa
Dredgi ng Corporation, 15 BRBS 140, 145 (1982); Garner v. din
Corp., 11 BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recognized as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & GQulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
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Term nals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); GIlliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systems, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatment he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnationthat Claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that d aimant has shown good cause, pursuant to Section
7(d). Cl ai mant advised the Enployer and its Carriers of her
husband’ s work-rel ated injury on or about April 8, 1999 (CX 1) and
requested appropriate nedical care and treatnent. However, the
Respondents did not accept the claim and did not authorize such
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medi cal care. Thus, any failure by Caimant to file tinmely the
physician's report is excused for good cause as a futile act and in
the interests of justice as the Enployer and its Carriers have
refused to accept the claim

Accordingly, the Enployer and its Carrier are responsi ble for
the reasonable and necessary nedical care and treatnment in the
di agnosi s, evaluation and palliative therapy for his pul nonary
asbest osi s between Novenber 17, 1998 and May 9, 1999, subject to
the provisions of Section 7 of the Act.

Responsi bl e Enpl oyer

The Enployer and Conmercial Union Conpanies (“Respondents”
herein), are responsible for paynent of benefits under the rule
stated in Travelers Insurance Co. v. Cardillo, 225 F.2d 137 (2d
Cr. 1955), cert. denied sub nom Ira S. Bushey & Sons, Inc. v.
Cardillo, 350 U S 913 (1955). Under the |ast enployer rule of
Cardillo, the enployer during the last enploynent in which the
cl ai mant was exposed to injurious stinmuli, prior to the date upon
whi ch the cl ai mant becane aware of the fact that he was suffering
from an occupational disease arising naturally out of his
enpl oynent, should be liable for the full amount of the award
Cardillo, 225 F.2d at 145. See Cordero v. Triple A Machi ne Shop,
580 F.2d 1331 (9th Cr. 1978), cert. denied, 440 U. S. 911 (1979);
General Dynam cs Corporation v. Benefits Revi ew Board, 565 F. 2d 208

(2d Gr. 1977). daimant is not required to denonstrate that a
distinct injury or aggravation resulted from this exposure. He
need only denonstrate exposure to injurious stinmuli. Tisdale v.

Onens Corning Fiber dass Co., 13 BRBS 167 (1981), aff'd nem sub
nom Tisdale v. Director, OANCP, U S. Departnent of Labor, 698 F. 2d
1233 (9th G r. 1982), cert. denied, 462 U S. 1106, 103 S.C. 2454
(1983); Wiitlock v. Lockheed Shipbuilding & Construction Co., 12
BRBS 91 (1980). For purposes of determ ning who i s the responsible
enpl oyer or carrier, the awareness conponent of the Cardillo test
is identical to the awareness requirenent of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that mniml exposure to
sonme asbestos, even w thout distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Gace v. Bath Iron Wrks
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp., 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435 (1979) (two
days' exposure to the injurious stinmuli satisfies Cardillo).
Conpare Todd Pacific Shipyards Corporation v. Director, OANCP, 914
F.2d 1317 (9th G r. 1990), rev'g Picinich v. Lockheed Shi pbui | di ng,
22 BRBS 289 (1989).

Thi s cl osed record concl usively establishes, and I so find and
concl ude, that Decedent was |ast exposed to asbestosis in 1974,
t hat Commrerci al Union Conpanies (“Carrier”) was the conpany on the
risk under the Act for the Enployer at that time and that that
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Carrier is responsible for the benefits awarded herein. (EX 16; CX
17)

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's pernmanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
118523 BRBS 1 (CRT) (9th Cr. 1989); Director, ONP v. Cargill
Inc., 709 F.2d 616 (9th Cr. 1983); Director, OANCP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th Cir. 1982);
Director, OMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OACP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pment Co. v. Hardy, 558 F.2d 1192
(5th Cr. 1977); Shawv. Todd Pacific Shi pyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. D orector, OANP v. Cenera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual knowl edge of the pre-
exi sting condition. Instead, "the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of it."
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Wshington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berkstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (19982), aff'd,
718 F.2d 644 (4th G r. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Mor eover, there nmust be information avail able
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
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(5th Cr. 1989); Arnstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbui |l di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canmpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable" from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcally disabling. D rector, ONCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & GQulf Stevedores v. Director, OACP,
542 F. 2D 602 (3d GCr. 1976).

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |iable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Cr. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethl ehem Steel Corp., 7 BRBS
675 (1978).

After the Respondents pay 104 weeks of permanent benefits, the
Special Fund is responsible for the remaining benefits awarded
herei n because the Benefits Review Board has held "that in cases
where permanent partial disability is foll owed by permanent total
disability and Section 8(f) is applicable to both periods of
disability, enployer is liable for only one period of 104 weeks.
Davenport v. Apex Decorating Conpany, 18 BRBS 194 (1986); Huneycutt
v. Newport News Shipbuilding and Dry Dock Conpany, 17 BRBS 142
(1985); Sawyer v. Newport News Shipbuilding and Dry Dock Conpany,
15 BRBS 270 (1982); Graziano v. General Dynam cs Corp., 14 BRBS 950
(1982) (Decision and Oder on Remand); Cabe v. Newport News
Shi pbui I ding and Dry Dock Co., 13 BRBS 1144 (1981).

Section 8(f) relief is not available to the enployer sinply
because it is the responsible enployer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom Ira S. Bushey
Co. v. Cardillo, 350 U S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. St okes v. Jacksonville
Shi pyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub nom
Jacksonvill e Shipyards, Inc. v. Director, 851 F.2d 1314, 21 BRBS
150 (CRT) (11th Gr. 1988).
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I n Huneycutt v. Newport News Shipbuilding & Dry Dock Co., 17
BRBS 142 (1985), the Board held that where permanent partia
disability is followed by permanent total disability and Section
8(f) is applicable to both periods of disability, enployer is
liable for only one period of 104 weeks. In Huneycutt, the
claimant was pernmanently partially disabled due to asbestosis and
t hen becane permanently totally disabl ed due to the sane asbestosi s
condition, which had been further aggravated and had worsened.
Thus, in Davenport v. Apex Decorating Co., 18 BRBS 194 (1986), the
Board applied Huneycutt to a case involving permanent parti al
disability for a hip problem arising out of a 1971 injury and a
subsequent permanent total disability for the sanme 1971 injury.
See al so H ckman v. Universal Mritine Service Corp., 22 BRBS 212
(1989); Adans v. Newport News Shi pbuil ding and Dry Dock Conpany, 22
BRBS 78 (1989); Henry v. George Hyman Constructi on Conpany, 21 BRBS
329 (1988); Binghamv. General Dynam cs Corp., 20 BRBS 198 (1988);
Sawyer v. Newport News Shipbuilding and Dry Dock Co., 15 BRBS 270
(1982); Gaziano v. Ceneral Dynamcs Corp., 14 BRBS 950 (1982)
(where the Board held that where a total permanent disability is
found to be conpensabl e under Section 8(a), with the enployer's
l[tability limted by Section 8(f) to 104 weeks of conpensation, the
enployer will not be liable for an additional 104 weeks of death
benefits pursuant to Section 9 where the death is related to the
i njury conpensated under Section 8 as both clains arose fromthe
same injury which, in conbination with a pre-existing disability
resulted in total disability and death); Cabe v. Newport News
Shi pbui I ding and Dry Dock Co., 13 BRBS 1029 (1981); Adans, supra.

However, the Board did not apply Huneycutt in Cooper V.
Newport News Shi pbuilding & Dry Dock Co., 18 BRBS 284, 286 (1986),
where claimant's permanent partial disability award was for
asbestosi s and his subsequent permanent total disability award was
precipitated by a totally new injury, a back injury, which was
unrel ated to the occupational disease. Wile it is consistent with
the Act to assess enployer for only one 104 week period of
liability for all disabilities arising out of the same injury or
occupati onal disease, enployer's liability should not be solimted
when the subsequent total disability is caused by a new distinct
traumatic injury. In such a case, a new claimfor a new injury
nmust be filed and new peri ods shoul d be assessed under the specific
| anguage of Section 8(f). Cooper, supra, at 286.

However, enployer's liability is not limted pursuant to
Section 8(f) where claimant's disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent one.
Two "R" Drilling Co. v. Director, ONCP, 894 F.2d 748, 23 BRBS 34
(CRT) (5th Cr. 1990); Duncanson-Harrel son Conpany v. Director
ONCP and Hed and Hatchett, 644 F.2d 827 (9th Cr. 1981). Moreover,
t he enpl oyer has the burden of proving that the three requirenents
of the Act have been satisfied. Director, OMCP v. Newport News
Shi pbui I ding and Dry Dock Co., 676 F.2d 110 (4th Cr. 1982). Mere
exi stence of a prior injury does not, ipso facto, establish a pre-
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existing disability for purposes of Section 8(f). Anerican Ship-
building v. Director, OANCP, 865 F.2d 727, 22 BRBS 15 (CRT) (6th
Cr. 1989). Furthernore, the phrase "existing permanent partia
disability" of Section 8(f) was not intended to include habits
whi ch have a nedical connection, such as a bad diet, |ack of
exercise, drinking (but not to the | evel of al coholisn) or snoking.
Sacchetti v. General Dynam cs Corp., 14 BRBS 29, 35 (1981); aff'd,
681 F.2d 37 (1st Cir. 1982). Thus, there nust be sonme pre-existing
physi cal or nental inpairnent, viz, a defect in the human frane,
such as al coholism diabetes nellitus, |abile hypertension, cardi ac
arrhythm a, anxi ety neurosis or bronchial problens. D rector, OAXCP
v. Pepco, 607 F.2d 1378 (D.C. Gr. 1979), aff'g, 6 BRBS 527 (1977);
Atlantic & @Qulf Stevedores, Inc. v. Director, OANCP, 542 F.2d 602
(3d Gr. 1976); Parent v. Duluth M ssabe & Iron Range Railway Co.,
7 BRBS 41 (1977). As was succinctly stated by the First Circuit
Court of Appeals, ". . . snoking cannot beconme a qualifying
disability [for purposes of Section 8(f)] wuntil it results in
medi cal | y cogni zabl e synptons that physically inpair the enpl oyee.
Sacchetti, supra, at 681 F.2d 37.

As Decedent was a voluntary retiree and as benefits are being
awar ded under Section 8(c)(23) for Decedent's asbestosis (CX 12),
only Decedent's prior pulnonary problenms can qualify as a pre-
existing permanent partial disability, which, together wth
subsequent exposure to the injurious stimuli, would thereby entitle
t he Enpl oyer to Section 8(f) relief. 1In this regard, see Adans v.
Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78, 85
(1989).

In Adans, the Benefits Review Board held at page 85:

"Regarding Section 8(f) relief and the Section 8(c)(23) claim
we hold, as a matter of |aw, that Decedent's pre-existing hearing
| oss, lower back difficulties, anema and arthritis are not pre-
exi sting permanent partial disabilities which can entitle Enpl oyer
to Section 8(f) relief because they cannot contribute to dainmant's
disability under Section 8(c)(23). A Section 8(c)(23) award
provi des conpensation for permanent partial disability due to
occupational disease that beconmes nmanifest after voluntary
retirement. See, e.g., MacLeod v. Bethlehem Steel Corp., 20 BRBS
234, 237 (1988); see also 33 U S C 88908(c)(23), 910(d)(2).
Conpensation is awarded based solely on the degree of permanent
i npai rment arising fromthe occupational disease. See 33 U.S.C.
8908(c) (23). Section 8(f) relief 1is only available where
claimant's disability is not due to his second injury alone. 1In a
Section 8(c)(23) case, a pre-existing hearing |oss, or back,
arthritic or anem c conditions have no role in the award and cannot
contribute to a greater degree of disability, since only the
i npai rment due to occupational |ung di sease i s conpensated. In the
i nstant case, therefore, only Decedent's pre-existing COPD could
have conbined with Decedent's nesothelioma to cause a materially
and substantially greater degree of occupational disease-related
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disability. Accordi ngly, Decedent's ot her pre-existing
disabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regard to
Section 8(f) relief and the Section 9 Death Benefits claim only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent's death in this case. The
evidence of record establishes a contribution from the COPD to
Decedent's death, in addition to respiratory failure from
mesot hel i oma. See generally Dugas (v. Durwood Dunn, Inc.), supra,
21 BRBS at 279."

In Adans, the Board noted, "there is evidence that prior to

contracting nesothelionma, Decedent suffered from chronic
obstructive pulnonary disease (COPD), hearing |oss, |ower back
difficulties, anema and arthritis. The Director argues that

Enpl oyer failed to establish any el enents for a Section 8(f) award
based on Claimant's pre-existing chronic obstructive pul nonary
di sease, back condition, arthritis and hearing | oss."

Section 8(f) relief is not available to the Enployer sinply
because it is the responsible enployer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d G r. 1955), cert. denied sub nom, Ira S. Bushey
Co. v. Cardillo, 350 U S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. St okes v. Jacksonville
Shi pyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub nom
Jacksonville Shipyards, Inc. v. Director, ONCP, 851 F.2d 1314, 21
BRBS 150 (CRT) (11th Gir. 1988).

Mor eover, Enployer's liability is not |limted pursuant to
Section 8(f) where Claimant's disability did not result fromthe
conbi nati on of coal escence of a prior injury with a present one.
Duncanson- Harrel son Conpany v. Director, OACP, 644 F.2d 827 (9th
Cr. 1981). Moreover, the Enployer has the burden of proving that
three requirenents of the Act have been satisfied. D rector, OACP
v. Newport News Shipbuilding and Dry Dock Co., 676 F.2d 110 (4th
Cr. 1982).

In the case at bar, the Respondents rely upon Decedent's pre-
exi sting hypertension, obesity and cigarette snoking history
mani f ested by COPD probl ens since at |east 1991 in support of its
argunment that Section 8(f) is applicable herein.

Mor eover, as noted above, the Benefits Revi ew Board has hel d,
as a matter of law, that a decedent's pre-existing hearing |oss,
| oner back difficulties, anem a and arthritis are not pre-existing
permanent partial disabilities which can entitle enployer to
Section 8(f) relief because they cannot contribute to decedent's
disability wunder Section 8(c)(23). Adans v. Newport News
Shi pbuilding and Dry Dock Conpany, 22 BRBS 78, 85 (1989). I n
Adans, the Board held that Section 8(c)(23) conpensates "only the
i npai rment due to occupational |ung disease" and "only decedent's
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pre-existing COPD (chronic obstructive pul nonary disease) could
have conbined with decedent's nesothelioma to cause a materially
and substantially greater disease of occupational disease-related
disability. Accordi ngly, decedent's ot her pre-existing
disabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regard to a
Section 9 Death Benefits claim only decedent's COPD could, as a
matter of |aw, be a pre-existing disability contributing to
decedent's death in this case.”" Adans, supra, at 85.

On the basis of the totality of the record, | find and
conclude that the Enpl oyer has satisfied these requirenents. The
record reflects (1) that Decedent worked for the Enployer as a
pi pefitter fromOQctober 26, 1951 t hrough April 30, 1995, except for
t he absences noted above (CX 14), (2) that Decedent had a cigarette
snoki ng history of at |east 63 pack years (35 x 1 %2 PPD), (3) that
he had carried a di agnosis of COPD since at | east Septenber 4, 1991
(EX 11), (4) that he had al so been obese for many years and was
consi stently advised by his doctors to | ose weight (1d.), (5) that
Dr. Howe continued to see Decedent as needed for his nultiple
medi cal probl ens, including “el evat ed chol esterol” and hypertensi on
on Cctober 4, 1995 (Id.), (6) that Decedent was treated for colon
problenms in May and June of 1996 (EX 10), (7) that Decedent’s
breat hi ng probl ens were reported by Dr. Howe on Novenber 18, 1996
(lId.), (8) that Hypertension was again reported on May 14, 1997
(1d.), (9) that “severe obstructive |lung di sease” was reported on
Novenber 26, 1997 (1d.), (10) that Dr. Howe consistently advised
Decedent to | ose wei ght because the added wei ght was affecting his
breat hi ng probl ens adversely (1d.), (11) that his asbestosis |ung
di sease was diagnosed on Novenber 17, 1998 (Id.), (12) that
Decedent was totally disabled by the cunulative effect of his
hypertension, obesity and his asbestosis from Novenber 17, 1998
t hrough May 9, 1999, the day of his death, (13) that his death was
due to the conbination of his pulnmonary fibrosis and his
asbestosis, as certified by the doctor (CX 6), and (14) that
Claimant's one hundred (100% percent permanent partial inpairnent
is the result of the conbination of his pre-existing permanent
partial disability (i.e., the above-enunerated pul nonary probl ens)
and his Novenber 17, 1998 injury as such pre-existing disability,
in conmbination with the subsequent work injury, has contributed to
a greater degree of permanent disability, according to Dr. Howe.
(RX2) See Atlantic & Gulf Stevedores v. Director, OANCP, 542 F.2d
602, 4 BRBS 79 (3d Cir. 1976); Dugan v. Todd Shi pyards, 22 BRBS 42
(1989).

Decedent’s condition, prior to his final injury on Novenber
17, 1998, was the classic condition of a high-risk enpl oyee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Tel ephone Conpany
v. Director, ONCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cr. 1977), rev'g
in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22
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BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

As extensively summari zed, | find and concl ude that Decedent’s
one hundred (100% percent permanent partial inpairnment is due to
the curul ative effects of his nultiple nedical problens and |
further find and concl ude that Decedent’s death was al so due to the
conbi nati on of these problens, including his sixty-three (63) pack
year snoking history, his hypertension, his obesity and pul nonary
asbestosis. Accordingly, as Section 8(f) relief is applicable to
bot h of the clains before ne, Respondents’ obligationis limtedto
104 weeks of permanent benefits.

The Benefits Review Board has held that the Adm nistrative Law
Judge erred in setting a 1979 conmmencenent date for the pernanent
partial disability award under Section 8(c)(23) since x-ray
evi dence of pleural thickening alone is not a basis for a permnent
i npai rment rating under the AVA Gui des. Therefore, where the first
medi cal evidence of record sufficient to establish a permanent im
pai rment of decedent's |ungs under the AVMA Gui des was an April 1985
medi cal report which stated that decedent had disability of his
l ungs, the Board held that the permanent partial disability award
for asbestos-related |ung inpairnment should commence on March 5,
1985 as a matter of law. Ponder v. Peter Kiewit Sons' Conpany, 24
BRBS 46, 51 (1990).

Accordingly, pursuant to Ponder, Decedent’s conpensation
benefits shall begin on Novenber 17, 1998 because his diagnostic
tests on that date denonstrated his restrictive permanent
inpairment. As Section 8(f) applies to both clains before nme, the
Respondents’ obligation hereinis limted to 104 weeks of permanent
benefits.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer and its
Carrier (Respondents). Claimant's attorney filed a fee application
on January 26, 2000 (CX 18), concerning services rendered and costs
incurred in representing Caimant between April 2, 1999 and
Decenber 15, 1999. Attorney G WIIliam H gbee seeks a fee of
$4,990. 90 (including expenses) based on 19.50 hours of attorney
time at $175.00 and $195.00 per hour and 2.50 hours of paralegal
time at $55.00 per hour.

Counsel for the Respondents has objected to the requested
attorney's fee as excessive in view of the benefits obtained and
the hourly rates charged. (RX 3)

Attorney Hi gbee has tinmely filed the follow ng response in
defense of his fee petition (CX 19):
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“I amwiting in response to Attorney van Antwerp’s obj ection
to ny new billing rate of $195.00 per hour. | increased ny rate
from$175.00 to this amount in Novenber of 1999 to bring ny hourly
charge in line with New Engl and attorneys of equal experience.

“First, | think M. van Antwerp will agree that the tota
anount of ny bills has al ways been reasonable, given the benefits
obtained for my clients. Inthis particular case, Ms. Burgess was

awarded lifetinme benefits as well as reinbursenment for nedical and
funeral bills. The total portion of the | egal services billed was
about $3, 700. 00 plus disbursements for pathol ogy review, nedical
reports, etc.

“I am the senior partner in the largest Miine firm which
concentrates in State and Federal workers’ conpensation clains and
| have specialized in this type of |law for twenty-nine years.
have twenty-two years of experience in handling asbestos cl ai nrs and
have an AV rating from Marti ndal e- Hubbel | .

“l am enclosing a copy of a recent fee order signed by Chief
Judge Vittone wherein the rates of New Engl and plaintiffs’ counsel
are stated as between $200.00 to $320.00. Taking that into
consideration, | believe that nmy charge of $195.00 is entirely
appropriate given nmy experience and quality of work.”

| agree conpletely with Attorney Hi gbee who has al ways been
t horoughly prepared and well-organi zed when presenting a matter
before this Adm nistrative Law Judge.

I n accordance with established practice, I wll consider only
t hose services rendered and costs incurred after June 16, 1999, the
date of the informal conference. Services rendered prior to this
date should be submtted to the District Drector for her
consi derati on.

Respondents’ counsel objected to the hourly rate and proposed
an hourly rate of $170.00 for Attorney Hi gbee and ot her nenbers of
his firm The hourly rate suggested by counsel is certainly not
realistic at this time, especially in contingent litigation where
the attorney's fee i s dependent upon successful prosecution. Such
a fee if adopted in these clainms, would quickly dimnish the
quality of |egal representation. Mor eover, Attorney Hi gbee, an
attorney with consi derabl e expertise in Longshore cases and who i s
a firmpartner, has appeared before this Adm nistrative Law Judge
since 1981 and has been a nenber of the bar since 1971

Attorney Higbee, in ny judgnent, is certainly entitled to the
requested hourly rates and Respondents’ counsel’s hourly rate is
irrelevant herein as counsel 1is reinbursed in each case
irrespective of the result, unlike Caimant’s attorney who is
awarded a fee only in those cases which are successfully
pr osecut ed.
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In light of the nature and extent of the excellent |ega
services rendered to Claimant by her attorney, the anount of
conpensati on obt ai ned for C ai mant and t he Respondents’' comrents on
the requested fee, | find a legal fee of $5,170.90 (including
expenses of $1,200.90) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonable
and necessary litigation expenses. Attorney H gbee is al so awarded
an additional $200.00 for preparing and filing his defense of his
fee petition.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District D rector.

It is therefore ORDERED t hat:

1. The Enpl oyer and Commerci al Uni on Conpani es (Respondents)
shall pay to Claimant, as representative of her husband s estate,
conpensation for his one hundred (100% percent permanent parti al
i npai rment from Novenber 17, 1998 through May 9, 1999, based upon
t he National Average Wekly Wage of $435.88, such conpensation to
be conmputed i n accordance with Sections 8(c)(23) and (2)(10) of the
Act .

2. The Respondents shall also pay Decedent's w dow, Dorothy
Burgess ("Claimant"), Death Benefits fromMy 10, 1999, based upon
the National Average Wekly Wage of $435.88, in accordance with
Section 9 of the Act, and such benefits shall continue for as |ong
as she is eligible therefor.

3. The Respondents’ obligation herein is limted to the
paynment of 104 weeks of permanent benefits and after the cessation
of paynents by the Respondents, continuing benefits shall be paid,
pursuant to Section 8(f) of the Act, from the Special Fund
established in Section 44 of the Act until further O der.

4. The Respondents shall reinburse or pay d ai mant reasonabl e
funeral expenses of $3,000.00, pursuant to Section 9(a) of the Act.
(CX 7)

5. Interest shall be paid by the Respondents on all accrued
benefits at the T-bill rate applicable under 28 U S . C. 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determned as of the
filing date of this Decision and Order with the District D rector.

Interest shall also be paid on the funeral benefits untinely paid
by the Respondents.
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6. The Respondents shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Decedent's work-
related injury referenced herei n may have requi red bet ween Novenber
17, 1998 and May 9, 1999, subject to the provisions of Section 7 of
t he Act.

7. The Enployer shall pay to Claimant's attorney, G WIIliam
H gbee, the sum of $5,170.90 (including expenses) as a reasonabl e
fee for representing Caimant herein before the Ofice of
Adm ni strative Law Judges between April 2, 1999 and February 8,
2000.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DWD: pah: | as
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